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ABSTRACT
In an increasingly globalized world, multinational corporations (MNCs) have expanded 
not only numerically but also financially. Through foreign direct investment (FDI), they 
relocate their activities worldwide and thus operate in a wide variety of countries, 
particularly in those that have the most advantageous conditions, such as lower costs 
(wages and social security) and laxer labor and environmental standards. Accordingly, 
MNCs can be directly or indirectly (through their business partners) associated with 
negative impacts on the environment, e.g. greenhouse gas emissions, the production of 
toxic and hazardous substances and waste, the over-exploitation of natural resources, 
water pollution, etc. The negative impacts of MNCs on the environment have drawn 
a great deal of international attention because of increasing instances of massive 
environmental damage resulting from their operations, particularly in developing 
countries. The aim of this paper is to analyze the international and national legal 
avenues for holding MNCs liable for environmental damage in a globalized world. 
The guiding question is whether these existing legal avenues are able to influence the 
environmental performance of MNCs and whether they can be effective in providing 
redress to the victims of damage caused by companies. 
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RESUMEN
En un mundo cada vez más globalizado, las empresas multinacionales (EMNs) 
han crecido no sólo numéricamente sino también financieramente. A través de la 
inversión extranjera directa (IED) deslocalizan sus actividades en todo el mundo y 
operan en una gran variedad de países, particularmente en aquellos que cuentan 
con las condiciones más ventajosas, como bajos costes (salarios y seguridad social) y 
estándares laborales y ambientales más laxos. En consecuencia, las EMNs pueden ser, 
directa o indirectamente (a través de sus socios comerciales), asociados con impactos 
negativos al medio ambiente; por ejemplo, emisiones de gases de efecto invernadero, 
producción de sustancias y residuos tóxicos y peligrosos, sobreexplotación de recursos 
naturales, contaminación del agua, etc. El impacto negativo de las EMNs en el medio 
ambiente ha llamado la atención de la sociedad internacional debido al aumento 
de número de casos de degradación ambiental a consecuencia de sus operaciones, 
especialmente en los países en desarrollo. El objeto de este artículo es analizar las vías 
legales internacionales y nacionales para responsabilizar a las empresas por los daños 
ambientales en un mundo globalizado. La pregunta de investigación es si las vías 
legales existentes son capaces de influenciar en la conducta ambiental de las EMNs y 
si son efectivas al momento de compensar a las víctimas de los daños causados por las 
empresas.
PALABRAS CLAVES
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1. Introduction

Today no one can deny that MNCs play a relevant role in the process of glo-
balization (free markets, free trade, foreign direct investment [FDI], privati-
zation and deregulation, etc.). They control the most strategic sectors of the 
world economy: energy, finance, telecommunications, health, agriculture, 
infrastructure, water, media, armaments and food. In addition, their presen-
ce has reached the most remote places in the world through the relocation 
of part or all of their industrial activities. However, the controversial ways in 
which MNCs operate and impact the environment has raised a great deal of 
debate among various groups across the social and economic spectrum. 

Although they are able to contribute positively to environmental protec-
tion through their financial, organizational and technological capacities, 
their activities have resulted in numerous instances of massive damage to 
natural resources (e.g. water, air and soil pollution, greenhouse gas emis-
sions, the release of dangerous chemicals, the production of toxic and ha-
zardous substances and waste, etc.), which tend to take place in developing 
host States. These negative impacts interfere with vital planetary systems 
and generate ecological challenges (e.g. climate change, depletion of the 
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ozone layer, loss of biodiversity, desertification, drought, depletion of hy-
drocarbon resources, etc.) that have effects on the global scale.

Accordingly, international society has become aware of the ecological im-
pact of industrial activities worldwide. Several non-governmental organi-
zations (NGOs) have called for more efficient legal avenues for holding 
MNCs accountable for damages that can influence their future performan-
ce and compensate victims for the damages suffered. This paper outlines 
the current national and international legal avenues available and examines 
the obstacles that hinder access to justice for victims. The first part of the 
paper discusses the invisibility of corporations in international environ-
mental law. The second analyzes some of the hurdles for holding MNCs lia-
ble for natural resource damages in host States. The third part examines the 
feasibility of regulating overseas subsidiaries/operations of corporations in 
home States and the tendency of victims to seek recourse in the courts 
of the State where companies have their headquarters. Finally, we conclu-
de that the existing legal avenues remain weak and ineffective for holding 
MNCs liable for environmental damages.

2. MNCs in International Environmental Law

The international legal personality of corporations is a topic of ongoing de-
bate. The question is whether or not they are subjects of international law 
and thus responsible for breaches of international obligations (PENTIKÄI-
NEN, 2012; KAMMINGA, ZIA-ZARIFI, 2000; BISMUTH, 2010; ALVA-
REZ, 2011, TULLY, 2007). However, the current state of international law is 
perceived as governing relations between States, which are considered the 
sole and exclusive subjects of international law. Meanwhile, corporations 
lack international legal personality; therefore, their responsibilities under 
international law remain a grey area despite the fact that today MNCs play a 
significant role at the international level1 and, moreover, companies benefit 
from a range of international law provisions (WOUTERS, CHANÉ, 2013). 
International law imposes only indirect responsibilities on corporations. In 
addition, international courts do not have jurisdiction over MNCs, except 

1. In this regard, JOHNS (1994, 893) points out that “[d]espite their profound influence upon international affairs, transnational 
corporations are more notable in their absence from international discourse than in their presence.”
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in arbitration between a State and an MNC in order to settle disputes re-
lated to investment protection and international commercial transactions 
(PIGRAU, et al., 2012).

Since the second half of the twentieth century, the socio-environmental 
impacts of multinationals, such as human rights abuses and massive envi-
ronmental damage, have drawn much attention, particularly those that take 
place in developing countries with low labor and environmental standards, 
poor enforcement capacities, and high rates of corruption (PIGRAU, et al., 
2012). This situation has given rise to the debate about the need for the 
international regulation and oversight of businesses. Nevertheless, States 
have shown resistance to the imposition of obligations on corporations in 
certain areas of international law (AUGENSTEIN, KINLEY, 2014). Thus, 
international environmental law has been unsuccessful in controlling the 
environmental misconduct and wrongful acts of MNCs. Most multilate-
ral environmental agreements (MEAs) are addressed primarily at States, 
and have at most indirect regulatory implications for MNCs (WOUTERS, 
CHANÉ, 2013). However, international environmental law leads the Sta-
tes themselves to regulate the behavior of corporations in order to prevent 
harm to the environment. States should implement environmental inter-
national standards through enacting legislation and regulations to control 
multinationals in their territory and under their jurisdiction. Nevertheless, 
various international treaties have adopted the approach of imposing strict 
civil liability on individual operators (public or private) involved in certain 
specific ultra-hazardous activities that are not prohibited by international 
law, such as the transport of oil and dangerous substances or nuclear ener-
gy for peaceful purposes. Unfortunately, some of these are not yet in force, 
and others probably never will be.

Therefore, all efforts have relied on voluntary initiatives from intergover-
nmental organizations, and in particular on international and regional 
codes of conduct that focus on the impact of MNCs in two main areas: 
social conditions and the environment. These codes of conduct include the 
1976 OECD Guidelines for Multinational Enterprises, the 1977 Tripartite 
Declaration of Principles Concerning Multinational Enterprises and Social 
Policy, the 1982 UN Draft Code on Transnational Corporations, the 1999 
Global Compact, the 2003 UN Norms on the Responsibilities of Transna-
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tional Corporations and other Business Enterprises with Regard to Hu-
man Rights, the 2006 IFC Performance Standards on Environmental and 
Social Sustainability and the Guiding Principles on Business and Human 
Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ 
Framework adopted by the UN Human Rights Council on 16th June 2011. 
These instruments are unilateral declarations of a voluntary nature and 
differ in the stringency and specificity of their requirements and in their 
enforcement mechanisms. Most codes of conduct refer to sustainable deve-
lopment and include environmental protection standards and mechanisms 
to encourage more environmentally friendly behavior. However, in June 
2014, the UN Human Rights Council adopted a significant resolution to 
start the process of creating an international legally binding instrument 
applicable to transnational corporations. The resolution provides for the 
establishment of an open-ended intergovernmental working group that is 
mandated with the drafting of an international legally binding instrument 
to regulate, in international human rights law, the activities of transnatio-
nal corporations and other business enterprises.2  

Undeniably, as FRIEDMANN (1972) states, “although States remain by far 
the most important – and the only full – subjects of international law they 
are no longer the only subjects of international law”. Nevertheless, the cur-
rent international legal framework and the global economy contribute to the 
impunity of corporate abuses. These factors represent an economic and legal 
advantage for MNCs because they do not have to respond directly to brea-
ches of international law. In this regard, ZERK (2006, 103) points out that “[i]
nternational law does not provide easy solutions to the social and environ-
mental issues posed by multinationals”. In addition, international law does 
not provide effective remedies for individual victims of MNCs (NWAPI, 
2014) and those affected by corporations cannot and will not wait for the de-
bate concerning the international legal personality of MNCs to be resolved.

3. MNCs’ liability for environmental damages 
in host States

Since MNCs are not subject to binding environmental obligations con-

2. Vid. Elaboration of an international legally binding instrument on transnational corporations and other business enterprises 
with respect to human rights, UN Human Rights Council Resolution 26/9 of 26 June 2014, UN Doc. A/HRC/26/L.22/Rev.1.
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tained in international treaties, the environmental liability of these agents 
must be sought within a domestic legal system. In principle, national laws 
grant MNCs the status of legal persons and impose domestic responsibi-
lities on corporations. Thus, they are subject to national laws and the ju-
risdiction of the courts of the countries in which they were incorporated. 
Therefore, host States bear the obligation for the oversight and control of 
companies within their territory and elsewhere under their jurisdiction. 
In this regard, MORGERA (2009, 25) suggests that “[t]he most immediate 
legal system for ensuring the environmentally sound conduct of private en-
terprises is that of the State in which they operate”. In addition, host States 
should provide remedy mechanisms to compensate victims of corporate 
environmental degradation. Hence, the liability of these companies must 
be claimed through the judicial and administrative remedies available wi-
thin national legal systems. Accordingly, as PIGRAU et al. (2012) state,“[i]
n theory [...], the most obvious legal avenue to seek redress in cases of en-
vironmental damage and related human rights violations is recourse to the 
forum delicti commissi, i.e. the domestic courts of the State in which harm 
was inflicted. Laws in each State tend to provide affected individuals and 
groups standing before the government agencies responsible for authori-
zing and overseeing the activities causing the damages. Should this first 
avenue not settle the issue, recourse is possible before administrative, civil, 
or criminal courts, or even environmental courts, if these do exist”. 

However, in a broader view of the issue, empirical evidence shows that the 
practice of holding MNCs liable for environmental damages in the State 
where the damages occurred has been minimal or non-existent, especially 
in so-called developing countries. There are several legal and practical 
obstacles and barriers to effective judicial remedy. Thus, even though de-
veloping host States have established an environmental legal framework 
(usually within their administrative law regime), their capacity to enforce 
environmental regulations is poor, which can be an attractive feature for 
MNCs seeking locations in which to establish operations. The reality of 
these countries hampers the appropriate enforcement of their environmen-
tal law systems. First and foremost, these sorts of countries, to a greater 
or lesser degree, depend on the presence of MNCs because they represent 
foreign investment, jobs and technical expertise (WESCHKA, 2006). Thus, 
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host States are limited in their capacities to change, refine or update their 
environmental regulations as such action would most likely give rise to 
several consequences (MORGERA, 2009). For example, it might adversely 
affect bilateral or multilateral investment treaties and/or the economic in-
terests of developing host States, which can conclude in two scenarios: the 
payment of compensation by the State to the foreign company due to the 
breach of the treaties, or the relocation of the company’s industrial activi-
ties to another more corporate-friendly State (WESCHKA, 2006).

This is what MORIMOTO (2005, 145) calls a lack of incentive. According 
to him, “[d]eveloping host countries fear that, by undertaking enforce-
ment action against transnational corporations, they might place billions 
of dollars in jeopardy”. In addition, some developing host States also lack 
the technical and legal resources required to enforce environmental re-
gulations (RUGGIE, 2008). Therefore, the practice of host States holding 
MNCs liable for non-compliance with national environmental law seems 
to be limited due to this conflict of interest.

Faced with a deficient environmental administrative system with which to 
hold MNCs liable for damage, victims opt for other legal avenues, i.e. civil 
law or criminal law.3 In fact, there is a long list of compensation lawsuits 
and criminal proceedings before domestic courts in the States in which 
the environmental damages – or human rights violations take place (SA-
AGE-MAAß, 2014). Some specific examples include the case of Chevron 
in which an Ecuadorian court ordered the company to pay US$ 8,646,160 
in compensation for the environmental and health damage caused by the 
company’s oil operations.4 Similarly, the operations of Royal Dutch Shell 
have resulted in several complaints regarding the environmental damage in 
the Niger-Delta Region. In one case, the Nigerian Supreme Court in April 
2006 ruled that Shell had to stop flaring gas in Iwherekan by April 2007.5 
In another case, the Federal Court of Nigeria sentenced Shell Nigeria to 
pay 100 million dollars in damages to the Ejama-Ebubu community, and to 

3. Criminal laws exist in some States to punish and deter certain forms of egregious corporate behavior, for example, the formu-
lation of crimes such as corporate manslaughter for deaths caused by gross corporate negligence.
4. Vid. National Justice Court. Trial Num. 174-2012. Dr. Wilson Andino Reinoso. National Court of Justice. Civil and Merchant 
Court Room. Quito, 12 November 2013.
5. Vid. Gbemre v Shell Petroleum Development Company Nigeria Limited and Others (2005) AHRLR 151 (NgHC 2005).
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restore the area to its original condition prior to an oil spill that occurred 
forty years earlier, in 1970, affecting 250,000 hectares.6 

However, the effectiveness of these legal avenues (or lack thereof) lies in 
the institutional strength, capacity and independence of the national judi-
ciaries (PIGRAU, et al., 2012). In many cases, the complexity of such liti-
gation against MNCs reaches beyond the legal and judicial system of the 
developing host States. Moreover, the States’ complicity with corporations’ 
activities contributes to the lack of transparency and legitimacy of judicial 
authorities, which can hamper judicial processes (BORRÀS, VILASECA, 
2014). For example, in the case of Rio Tinto-Papua, where domestic le-
gal proceedings were manifestly impracticable, the complicity of the whole 
State system with the company was patently obvious. Finally, this situation 
also affects the physical safety and integrity of victims and environmental 
defenders or activists. The claims and protests of those affected by or chal-
lenging MNCs have very often resulted in persecution and even casualties. 
For example, Royal Dutch Shell has been accused of facilitating the execu-
tion of Nigerian writer Ken Saro-Wiwa.7 

In sum, the greater economic and political power of MNCs combined with 
the dependence of developing countries on foreign direct investment and 
the existence of various legal and practical obstacles in developing host 
States, in other words the unwillingness or inability of host States, often 
leave victims without justice or compensation and, moreover, contribute to 
the impunity of corporations. Therefore, there has been an increasing ten-
dency for victims to seek justice in the courts of the home States of MNCs.

4. MNCs’ liability for environmental damages 
in home States

The parent companies of a large number of MNCs are based in developed 
countries, particularly in the United States (US), the European Union (EU) 
and Japan (UNCTAD, 2009). Thus, taking into account the lack of efficacy 
of developing host States to control the activities of corporations within 

6. Vid. In the Federal High Court of Nigeria in the Asaba judicial division holden at Asaba, Delta State, 2010, suit No. FHC/
ASB/CS/231/2001.
7. Vid. Wiwa v Royal Dutch Petroleum Co., 226 F.3d 88, 95 (2d Cir. 2000).
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their jurisdiction and/or territory and the transboundary nature of envi-
ronmental problems, one might expect that home States would be able to 
offset this lack of environmental liability by regulating company operations 
outside their territories. However, at the international level, the recognition 
of international legal obligations to regulate and control impacts of cor-
porate nationals abroad remains unclear. They are “not generally required 
under international law to regulate the extraterritorial activities of busines-
ses domiciled in their territory and/or jurisdiction. Nor are they generally 
prohibited from doing so...” (AUGENSTEIN, KINLEY, 2014, 176). As a 
consequence, States have little incentive - and are sometimes unwilling - 
to adopt “domestic measures with extraterritorial implications”8 to protect 
third-country victims against environmental corporate abuses. 

Undoubtedly, these measures are legal tools in order to avoid environmen-
tal destruction and the impairment of planet Earth caused by industrial ac-
tivities (GREENPEACE, CIEL, 2014). Moreover, as several environmental 
NGOs have claimed, these measures contribute to filling the “enforcement 
gap” that exists where companies operate through their subsidiaries in Sta-
tes with weak regulatory regimes (ZERK, 2010). Nevertheless, as MORGE-
RA (2009) points out, there are several obstacles in the current internatio-
nal framework. The author identifies the following: (1) Issues concerning 
respect for the national sovereignty of foreign countries. (2) The applica-
tion of standards might lead to the paradoxical situation of different mul-
tinationals operating in the same industry sector and in the same foreign 
country being subject to different environmental regulations depending on 
their country of origin. (3) Logistical, financial, and technical challenges in 
the monitoring and implementation of home State norms in foreign cou-
ntries. For these reasons, States are reluctant to regulate the operations of 
their MNCs abroad and do not seek to regulate environmental issues in 
other countries.

8. Concerning the environmental regulation, ZERK (2010, 176-177) identifies the following “domestic measures with extraterri-
torial implications”: 1) obligations to conduct pre-project environmental impact assessments, covering extraterritorial environ-
mental risks as well as territorial ones; 2) obligations to notify authorities in other countries of possible transboundary environ-
mental risks of projects within the territory of the regulating State; 3) obligations to notify authorities in other countries of the 
risks associated with hazardous exports; 4) measures aimed at limiting the availability of home State support to environmentally 
harmful projects overseas, and measures that base the availability of support on good environmental performance; 5) measures 
to control the extraterritorial environmental impacts of ships (i.e. through safety and construction standards); 6) environmental 
reporting as part of corporate disclosure regimes; and 7) restrictions on imports of products that have been produced or harves-
ted in an environmentally damaging way.
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Despite the above mentioned, in the absence of effective remedies in the 
host States, victims see resorting to the courts of corporations’ home States 
as an alternative legal avenue for holding MNCs liable because doing so 
provides the possibility of overcoming the existence of legal barriers in the 
host States (i.e. unwillingness and/or lack of legal infrastructure). In some 
of the developed countries in which many of the largest MNCs have their 
headquarters, there are legal avenues available that allow foreign citizens to 
access extraterritorial judicial procedures in order to hold companies liable 
for damages committed in foreign countries (EBBESSON, 2009).

Today, civil litigation and criminal prosecutions9 alleging violations of hu-
man rights and environmental damage by MNCs in developing countries 
are already taking place in home States, especially in countries such as the 
United Kingdom (UK), the US, Canada, Australia and the EU Member Sta-
tes (the Netherlands, Germany, France and Sweden). In particular, victims 
tend to opt for civil liability cases to be heard in the home State in order to 
address grievances against MNC activities (ANDERSON, 2002). The aim 
of these sorts of claims is to connect the liability for harm committed by 
one entity to the parent entity, which has some degree of control over the 
perpetrator of the harm (PERRY-KESSARIS, 2010).

In the US, litigation against MNCs has been much more significant. There 
is a long list of legal cases concerning corporate abuses in third countries. 
Several foreign victims have made claims before US courts under the Alien 
Tort Claims Act (ATCA)10 alleging corporate human rights abuses. Initially 
environmental harm was not considered in the Act, but the 2006 decision 
of the Ninth Circuit of the US Court of Appeals in Sarei v. Rio Tinto Plc 
allowed residents of Papua New Guinea to bring a claim against the British 
mining company for dumped mining waste that contaminated internatio-

9. Most of the criminal prosecutions concern human rights violations. For example, in 2010, in Germany, the European Center 
for Constitutional and Human Rights (ECCHR) filed a criminal complaint against two executive employees of the company 
Lahmeyer International GmbH, involved in constructing the Merowe dam in Northern Sudan, for flooding of over 30 villa-
ges, displacing over 4,700 families, and destroying their livelihood. (Vid. criminal complaint against Lahmeyer). In France, the 
French Company and its executive managers have been accused of acts of torture for having signed and executed a commercial 
agreement for the provision of surveillance technology to the Libyan regime in 2007. (Vid. FIDH’s Report Amesys case). In Swit-
zerland, a criminal complaint has been filed against the company Nestle for its complicity in the assassination of a Colombian 
trade unionist in 2005. (Vid. criminal complaint against Nestle).
10. The ATCA has been used by lawyers to bring litigation against corporations for human rights violations; therefore, a signifi-
cant proportion of the cases have been heard in the US under the aegis of the ATCA, which states that “[t]he district courts shall 
have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty 
of the United States”.
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nal waters.11  Despite this case, litigation under the auspices of the ATCA 
for cases that allege violations of international norms of environmental 
protection12  remains uncertain because liability under the ATCA has so far 
been restricted to cases of violation of international legal rules that fall wi-
thin the concept of jus cogens. Under this concept, US courts have refused 
to accept rules of international environmental law as cognizable principles 
of customary international law, which would establish their subject mat-
ter jurisdiction under the ATCA. Nevertheless, ligation under the ATCA 
against MNCs is in a state of transition. The decision in Kiobel v. Royal Du-
tch Petroleum Co.13 raised the issue of the future applicability of the ATCA 
to cases of violations of international norms committed abroad because it 
seems that the restrictive approach of this decision closes the door to AT-
CA-based foreign direct liability cases (ENNEKING, 2014).

On the other hand, in the EU, a region with a great number of MNCs ba-
sed within its Member States, there is no judicial instrument similar to 
ATCA; however, international private law has been harmonized by Euro-
pean regulations.14 Despite the fact that recourse to courts of State mem-
bers is an alternative legal avenue for holding European MNCs liable for 
environmental damages, it has not been used as much as US jurisdiction 
(ENNEKING, 2009). However, some emblematic cases before European 
courts can be mentioned, particularly in countries with a common law tra-
dition such as the UK. In that country, the courts have been involved in 
civil claims filed in relation to the Trafigura case connected to illicit waste 
disposal in the Probo Koala incident in Abidjan. In addition, workers at 
the Rössing uranium mine in Namibia, operated by a Rio Tinto subsidiary, 
filed a claim before the British courts seeking compensation for health-re-
lated damages suffered. Although there is a greater tendency for litigation 
in common law countries, there are also other jurisdictions such as the Ne-
therlands and Sweden where the hurdles are lower and where a full range 

11. Vid. Sarei v Rio Tinto PLC, 221 F. 2d 1116 (C.D.Cal., 2002).
12. However, the status of international environmental law under the ATCA remains uncertain (PERRY-KESSARIS, 2010). 
13. Vid. Kiobel v. Royal Dutch Petroleum Co., 133 S.Ct. 1659 (2013).
14. Regulation EC No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil 
and commercial matters (Brussels I Regulation), amended by the Regulation (EU) 1215/2012 on jurisdiction, recognition, and 
enforcement of judgements in civil and commercial matters (Brussels I bis Regulation) and Regulation (EC) No. 864/2007 of the 
European Parliament and of the Council, of 11 July 2007, regarding the law applicable to extra-contractual obligations (Rome 
II Regulation).
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of legal avenues is available against parent companies. In this regard, Dutch 
civil courts have ruled on a case concerning the oil spills caused by the ope-
rations of the Nigerian subsidiary of Shell in the Niger Delta between 2004 
and 2006 (JÄGERS, et al., 2013).15 Finally, it is worth mentioning the latest 
attempt to hold an MNC liable in an EU Member State. In September 2013, 
the association Arica Victims KB, representing 707 people in the Chilean 
town of Arica, filed a claim in the County Court of Skellefteå (Sweden) 
against the Swedish company Boliden Mineral AB concerning environ-
mental damage resulting from the exportation 20,000 tons of mining waste 
from company’s facility in Skellefteå to an area known as Polygon in Arica 
(Chile).16 These cases show that foreign direct liability claims on environ-
mental damage are indeed possible in European courts (LARSEN, 2014).

However, there are also a number of serious barriers to accessing justice 
and obtaining remediation for victims in a third country. Some of these 
barriers include, firstly, the complex structure of MNCs (a network of dis-
tinct entities with separate legal personality17  and limited liability18), which 
can be one of the greatest impediments to victims seeking liability in home 
States. The structure of MNCs shields the parent company from liability for 
damages committed by their subsidiaries abroad and impacts the assertion 
of the courts’ jurisdiction over businesses that are not domiciled in home 
States (SKINNER, et al., 2013).

Secondly, another important obstacle is the doctrine of forum non conve-
niens, particularly in common law countries such as the US or UK. This 
doctrine allows courts to dismiss a case if a defendant can show that an 
adequate alternative forum exists for the case due to the location of the 
parties, witnesses or evidence, and even in the event that the local court is 
more familiar with local law. This means that even when US federal courts 
would formally have jurisdiction over a particular action brought to them 
under the auspices of the ATCA, they may dismiss the action if there is an 

15.  Vid. Judgment of the District Court of The Hague 30th January 2013, C/09/337050/ HA ZA 09-1580, Friday Alfred Akpan & 
Milieudefensie, c. Royal Dutch Shell plc & Shell Petroleum Development Company of Nigeria.
16.  Vid. Skellefteå Tingsrätt, T. 1021-13 Arica Victims KB v. Boliden Mineral AB.
17.  The separate legal personality refers to the “nationality” of the companies. It means that the State where a company is incor-
porated is that whose national law regulates its conduct.
18.  The doctrine of limited liability holds that the shareholders in a business may not be held liable for the debts of that business 
beyond the level of their investment.
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alternative forum.19  In the EU, as laid down in Brussels I Regulation, this 
is not the case, and European courts have no power to decline to exercise 
their jurisdiction on the basis of that doctrine.20 

Thirdly, once the court’s jurisdiction in the home State is asserted over a 
case for harm done in another jurisdiction, it has to determine which law 
applies to the case. In a North-South context in which environmental pro-
tection standards are often higher in developed home States than in the de-
veloping host States where the subsidiaries operate, one would assume that 
victims would prefer the application of home State law, which tends to be 
more favorable to their cause (ENNEKING, 2012). However, the applicable 
law is generally the lex loci delicti, or that of the host State where the da-
mage occurred. This can pose obstacles for victims, such as the application 
of statutes of limitations, the constraint of vicarious or secondary liability, 
and difficulties in proving the damage (SKINNER, et al., 2013). In the EU, 
applicable law is determined under the regime of the Roma II Regulation. 
This instrument, in order to raise the general level of environmental pro-
tection, incorporates the “polluter pays” principle and gives the defendants 
the possibility to choose the applicable law between lex loci damni or lex loci 
delicti (Article 7). Therefore, the law of EU Member States can be applicable 
in cases concerning extraterritorial environmental damage caused by corpo-
rations incorporated in those States (JÄGERS, VAN DER HEIJDEN, 2008). 

Finally, the cost of bringing actions before home State courts can be in-
credibly high, especially for victims with limited resources. Transnational 
litigation in Europe and North America, which is sometimes long term, en-
tails a variety of costs, such as those associated with gathering evidence in 
a foreign State and the cost of legal and technical experts. This can hinder 
access to a judicial remedy (SKINNER, et al., 2013).

5. Conclusion

It seems that MNCs aggravate global environmental challenges despite 
their capacity to be part of the solution or at least to improve their own 

19. In the US, the doctrine has played a significant role in cases such as Bhopal v. Union Carbide Corporation, Aguinda v. Texaco, 
Inc. and Wiwa v. Royal Dutch Petroleum Co. and Shell Transport.
20. In many cases, the European Court of Justice has rejected the application of the forum non conveniens doctrine in the Euro-
pean Union. See, e.g., Case C-412/98, Group Josi Reinsurance Co. v. Universal Gen. Ins. Co., 2000 E.C.R. I-05925.
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environmental performance. This means that although they are able to 
implement higher environmental standards, their current modus operandi 
contributes little to reducing their impact on the environment. These im-
pacts affect not only the environment, but also the population which, in 
many cases, depends directly on natural resources.

Therefore, the existence of legal avenues to hold MNCs liable and to com-
pensate victims for environmental damages is extremely important. In fact, 
as we note above, such recourse already exists at the international and na-
tional level, but differs in the degree of stringency and enforcement. Toge-
ther they form a complex labyrinth in which very few victims ultimately 
reach the end (holding MNCs liable and gaining environmental justice), 
while most lose their way due to the multiple obstacles they have to face 
(the lack of international personality, economic interests and the lack of 
enforcement capacity in developing host countries, and the unwillingness 
of developed home States to control industrial extraterritorial activities). 

Holding MNCs liable for environmental damages and even for human ri-
ghts abuses in a globalized world seems to be a difficult and complicated 
task. There is no suitable legal avenue by which to achieve this goal. Moreo-
ver, empirical experience shows that every legal avenue has its own comple-
xities and that results can vary from case to case. At the international level, 
the old-fashioned Westphalian paradigm has been displaced by the process 
of globalization, which is characterized by the interaction between States 
and new actors with a greater presence than many States. This situation be-
nefits MNCs since they are more or less immune to incurring responsibility 
for breaches of international obligations. At the national level, the scenario 
does not seem to be much better. In developing host States, despite the fact 
that most of them have established a legal environmental framework, its 
effectiveness in holding MNCs liable is extremely limited due to a lack of 
enforcement capacity and the pressure placed by MNCs on the host States. 
On the other hand, developed home States do not take into account that, 
to a greater or lesser extent, the environmental damage caused by their 
companies will affect them sooner or later. Therefore, they are not willing 
to adopt regulations to control extraterritorial industrial activities in order 
to minimize environmental impact. In addition, claims for environmental 
damage brought before their domestic courts is an issue that they are not 
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yet prepared to resolve. However, all of the cases against MNCs at the in-
ternational and national level concerning claims for environmental justice 
shape the public perception of MNCs and the environment at a global level 
and raise the questions of whether the existence of legal avenues is the best 
way to hold multinationals accountable; whether they can make restitution 
to victims for environmental damages; and, finally, whether they are able to 
modify environmental corporate behavior in a way that will prevent future 
injury and environmental harm.
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